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COURT REPORTS

of any further logging activities in the areas covered by the timber
sales.
Sean R Biddle
Nat'l Wildlife Fed'n v. U.S. Army Corps of Eng'rs, 384 F.3d 1163 (9th
Cir. 2004) (holding a United States Army Corps of Engineers report
was not arbitrary, capricious, or contrary to the law in concluding that
no further steps could be taken to reduce water temperature exceedances and that the operation of dams did not cause water temperature exceedances).
The National Wildlife Federation and other environmental groups
(collectively "NWF") filed suit against the United States Army Corps of
Engineers ("Corps") in the United States District Court for the District
of Oregon. NWF claimed the Corps' 1995 and 1998 records of consultation and statements of decision ("ROD") about the operation of four
dams on the Snake River in Washington were arbitrary, capricious, and
contrary to the law. The Corps argued it adopted the recommendations of a 1995 biological opinion ("BiOp") issued by the National Marine Fisheries Service ("NMFS") as required by the Endangered Species
Act ("ESA"). Initially, the district court ruled against the Corps, finding that although the 1995 and 1998 RODs complied with the ESA, the
RODs did not address the issue of the Corps' obligation to comply with
the Clean Water Act ("CWA"). The CWA requires federal agencies to
comply with state water quality standards, such as a Washington statute
that set temperature standards for the lower Snake River. The district
court thus remanded the CWA issue to the Corps for further consideration.
In response to the district court's ruling, the Corps issued another
ROD in 2001 acknowledging that the presence of the dams may have
contributed to temperature changes of the Snake River and that the
Corps would adopt the recommendations contained in a 2000 NMFS
BiOp to improve the Corps operations compliance with state water
quality standards. The Corps implemented several minor actions to
help alleviate adverse water temperatures, but also noted that no evidence indicated any operational modifications of the dams would have
a significant impact on water temperature. Therefore, the Corps concluded that operation of the dams did not cause a significant impact
on water temperatures.
NWF filed an amended complaint alleging that the 2001 ROD was
arbitrary, capricious, contrary to the law, and in violation of the Administrative Procedure Act because the 2001 ROD failed to adequately
address exceedances of state water temperature standards. The district
court granted the Corps' motion for summary judgment finding that:
(1) the Corps' 2001 ROD implemented each of the recommendations
set out in NMFS's 2000 BiOp; (2) the 2001 ROD properly evaluated

WATER LA WREVIEW

Volume 8

the Corps' obligation to comply with Washington water standards as
required by the CWA; and (3) no evidence indicated that the Corps'
compliance with ESA was inconsistent with its obligations under the
CWA.
NWF appealed the district court's ruling to the United States Court
of Appeals for the Ninth Circuit. NWF first argued the Corps' incorrectly concluded that the Corps could make no operational changes to
significantly decrease water temperatures in the Snake River. NWF
referred to a 1995 Environmental Impact Statement ("EIS") prepared
by groups, including the Corps and the Bureau of Reclamation. In
considering alternatives to operating dams, the EIS determined that a
"natural river operation" method of dam operation caused the fewest
temperature exceedances. The court rejected this argument finding
that (1) the EIS did not actually recommend adopting the "natural
river operation" method, (2) the viability of adopting the method was
unclear in regards to the potential enormous costs of adopting the
method, (3) adoption of the method might create conflicts with Corps'
compliance with other laws, and (4) adoption of the method might
interfere with Congress' purpose in creating the dams. Furthermore,
the court noted that where an agency relied upon scientific and technical expertise for decision-making, the Supreme Court held that a
reviewing court must be highly deferential to the judgment of the
agency.
NWF also argued the 2001 ROD's conclusion that the Corps's operation of the dams did not cause water temperature exceedances was
arbitrary, capricious, and contrary to the law. A 1999 EIS used three
different temperature modeling techniques to predict how the differing methods of dam operations affected water temperature. NWF alleged that one of the models conclusively showed that the Corps' operations of the dams resulted in temperature exceedances. The Corps
argued that the model showed only that the existence of the dams, but
not the operation, caused temperature exceedances. The court agreed
with the Corps, noting that the Corps based its temperature model
conclusions on a comparison of water temperatures with the dams in
place and with the dams removed, not on a comparison of operational
methods. NWF then argued that even if the existence of the dams
caused temperature exceedances, the Corps still violated the CWA because the CWA contained no legal distinction between exceedances
caused by existence of the dams and exceedances caused by operation
of the dams. The court refused to interpret the CWA's compliance
provision to require the destruction of dams.
Although the district court's ruling was partly erroneous, the court
determined the Corps' 2001 ROD was not arbitrary, capricious, or contrary to the law, and upheld summaryjudgment against NWF. In dissent, Judge McKeown stated that the majority erred by framing the
issue as a choice between compliance with CWA and tearing down the
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dams altogether. Judge McKeown argued that instead of hiding behind the threat of dam removal, the Corps should have addressed the
"real issue" of compliance with water quality standards head-on.
The court affirmed the district court's decision to grant summary
judgment in favor of the Corps.
Andrew L. Ellis
Skokomish Indian Tribe v. United States, 401 F.3d 979 (9th Cir. 2005)
(holding a treaty between the United States and an Indian tribe does
not implicitly reserve water rights to the tribe beyond the amount necessary for the reservation's primary purpose).
In 2004 the Skokomish Indian Tribe of Washington ("Tribe")
sought damages from the United States, the City of Tacoma ("City"),
and Tacoma Public Utilities ("TPU") for alleged harm caused by the
Cushman Hydroelectric Project ("Project"). The City constructed the
Project in 1930, which consisted of two dams and two reservoirs. The
Tribe sued the City and TPU because the Project released water that
flooded over thirty acres of federal land upstream from the Tribe's
land holding. The Tribe claimed the Project diverted the flow of the
Skokomish River and caused flooding of the reservation, the failure of
septic systems, contamination of water wells, and damage to orchards
and fisheries. In total, the Tribe claimed nearly $5 billion in losses.
The District Court for the Western District of Washington granted
summary judgment for the defendants and dismissed the Tribe's claim.
On appeal to the United States Court of Appeals for the Ninth Circuit, the Tribe claimed the Project infringed on the Tribe's water
rights by diverting water and impeding the Tribe's ability to fish in the
Skokomish River. Specifically, the Tribe argued its treaty with the
United States implicitly reserved water rights sufficient to allow the
tribe to fish in the Skokomish River. However, the treaty provided the
Tribe should have "the right of taking fish.. .in common with all citizens of the United States." This language differed from the treaty in
United States v. Adair that expressly provided tribes with "exclusive onreservation fishing" rights. Additionally, the court reasoned that past
case law suggested treaties reserved "only that amount of water necessary to fulfill the purpose of the reservation, [but] no more." Thus,
because the district court found fishing was not a primary purpose of
the reservation, diverting water for the Project did not violate the
Tribe's water rights. Therefore, the court upheld the district court's
grant of summary judgment.
In addition, the court dismissed the Tribe's claims under the Federal Power Act ("FPA"). The Tribe alleged the United States violated
the FPA by issuing a license to the City to build and operate the Project
without considering or providing protection for fish and wildlife. The

